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Abstract in original language:

Prispsvek kriticky hodnoti snahu Evropské Unie na polskygovani sluzeb v zahratia
vysilani zamistnand@. VSima si fatickych probléfn na které osoby vysilajici z&stnance do
zahranéi pravdpodobré narazi. Sotasré nabizi jako moznéeSeni spolupraci s mistnim
partnerem na bazi Joint Ventures nebo strategitidca. Vedle &chto moznosti hodnoti i
dalSi mozné zjsoby spoluprace a mistnimi partnery a hodnotiljejighody a nevyhody.
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Abstract:

The paper focuses on the providing services abaoddon the posting of workers. It analysis

the practical problems the legal entities mighté&when posting workers abroad. The paper
supposes to solve these problems by cooperatiam avikocal partner based on the Joint
Venture or Strategis Aliance. It also outlines titeer forms of possible cooperation and

evaluates the advantages and disadvantages abtiperation.
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The movement of legal entities, posting of workansl providing services abroad is a big
challenge. The legislation of the European Unioallstnable these challenges and make the
movement as easy as possible. In fact is the mavieofdegal persons, in contrary to the
movement of natural persons, and despite the efibrthe European Union not really
successful. This paper presents some of the reagonshe movement of legal entities is so
complicated and suggests possible solution — M@nture structures.

1. SINGLE MARKET LEGISLATION FOR SERVICES:

The movement of legal entities represents a swamti part of the internal market, to be more
exact of “single market legislation for servitiesf the European Union. The aim of the single
market legislation is to enable an effective antipte movement of legal entities. The
directives of European Union (hereinafter refemsdEU”) are directed into three core areas:
Posting of workers providing of servicesand recognition of qualificatidn

! Compare the web site of the European Union: tétpropa.eu/scadplus/leg/en/s70002.htm, date: 2DE®

2 Directive 96/71/EC of the European Parliament afidhe Council of 16 December 1996 concerning the
posting of workers in the framework of the provisiaf services

3 Directive 2006/123/EC of the European Parliamenat af the Council of 12 December 2006 on servioehé
internal market
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These directives were supposed to simplify the ggsof providing services abroad. The aim
of the directives was also to unify at least sorhéhe national requirements the foreign
companies must comply with when working abroad, sam@mprove access to information

concerning these requirements. We shall admititéeause of the effort of the EU, it is today
easier to find out basic information concerning plosting of workers, requirements we have
to comply with and documents we have to preparepfusting of workers and providing

services abroad. There are tons of books availabléhe topic of posting of workers or

working abroad. However, do NOT try to solve reatl @oncrete problem! Otherwise, you
are getting into troubles, having almost no chatmeanswer your client's questions.

Notwithstanding the effort of the European Uniondaall the additional activities, the

movement of legal entities is not working and tbenpanies are not encouraged to move.

PRACTICAL PROBLEMS OVERVIEW
Here are some of the problems you will probablyfatien posting workers abroad:

- The central core of mandatory protective legistatend down in the Member State in
which the work is carried out must be guaranteetthégposted workers. Nevertheless,
it is almost impossible to find out what's the mataty protective legislation which
must be respected. Also the interpretation anddibeovery of implied boundaries
between terms used in the statutes is an unimdginaioblem. E.g. In German
Arbeitnehmerentsendegesetz is stipulated, thapdiséed workers must be given the
“Mindestentgeldsatze” — the minimum wages. Theiemsimber of problems resulting
out of this requirement. E.g. In Germany the mimimwages are settled only in
selected areas. Therefore, first of all you havelisgover, which areas are selected
and which kinds of works belongs into this areas then the exact wages. In case
your activity doesn’t fall into the selected aretigere is another problem: Does the
fact that the wages are not exactly stipulatedaysImeans that you may offer you
employees whatever you want? Or does it mean tbat still have follow the
obligation following from the Art. 2 of Arbeitnehmentsendegesetz and to provide
the employees with appropriate wages?

- In case the working conditions in state of origie enore advantageous for the worker,
the employer shall provide the workers with the ensuitable conditions. In many
cases it is difficult to evaluate which of the kgtions (state of the origin or the state
of the posting) is more convenient for the workEnerefore, the company may be
never sure whether comply with the legal requiretsieRor example: Breaks during
the working hours. In case the laws of the staterigfin provides the works with one
longer break (e.g. 30 minutes) and the laws ofother state with two shorter (2 x 15
minutes), which of the regulations is more advastag for the worker?

- Posting workers and providing services abroad mealiscting tons of documents
(usually verified copies) and getting tons of apats. This requires angelic patience
and advanced detective skills. Do not rely on tled wites of local authorities. Do not
rely of the authorities themselves. They know ayéyeral information and are usually

* Directive 2005/36/EC of the European Parliament ahthe Council of 7 September 2005 on the redagni
of professional qualifications
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not in the position to solve a specific or bordases. It is only up to you to discover
which documents you need.

- What's really necessary is to provide the servisesompliance with the local
legislation. This implies to know exactly the lodapislation. Not only that that
foreign company has no idea about the local lasvsttucture, and which norms are
applicable, but it even don’'t know where to stagarshing for the statutes, not
speaking about the case law and interpretatioavafdrovisions.

- You also have to discover the practise of the lacdhorities which must be taken into
account. This is time consuming and very diffictlevertheless, not keeping with this
practise may result in a fatal failure, high firggs.

- Recognition of professional qualifications should BQuaranteed if there are no
substantial differences between the training aeguiy the person concerned and the
training required in the host Member State. Howgtiee member stated may still
require a compensation measure (exams or adaptaiood of a maximum of three
years). In case the last version of the EC direstiwere not implemented in the
national law (like e.g. in Austria) or in case adshile approach against the foreign
companies, the national law will be interpreteguich a way that the foreign company
must prove the qualifications requirements and passns requested by the local
authorities (despite the fact that in accordancéh wine new version of the EC
directives the qualification achieved in the coyntf origin must be sufficient).
Would you be able to pass a mining exam and toesmur detailed knowledge of
Austrian mining law in German language?

Still keen on moving?
2. POSSIBLE SOLUTIONS:

There are possible approaches which may help thganies to move and minimize the
above mentioned problems. The connected link betvedeof them is the participation of
another subject, usually local one. The financieénsity, relation between the local and
foreign partner, the extent of involvement of tloed partner into the project, personal
engagement of the local partner and responsilafityre local partner are the core differences
between the approaches. First of all the possibdit hiring a local attorney office or
consultancy company, local accounter will be diseds Then, the cooperation with a local
partner, its advantages and disadvantages willdér@ioned. Finally, the kinds of cooper will
be presented: Simple contracts, Strategic Alliaaod, Joint Ventures.

A. LOCAL ATTORNEY OFFICE OR CONSULTANCY COMPANY , LOCAL ACCOUNTER

Finding a local attorney seems to be a great ideaertheless, in case you are dealing with a
special area of business (e.g. special kind oftoaectsons, drilling works or drilling of wells,
purchase of special products), it is very difficialtfind out any attorney who is expert in this
area. Working in such narrow area requires youaeeha legal counsellor (e.g. company
lawyer) who knows all particular details of yoursimess. Nevertheless, your legal counsellor
is well oriented only in the national law and legalinsellors from abroad are either working
for your competitors or not available at all. THere, you have no other chance than to rely
on local attorney.
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The disadvantages of working with local attorneyowk not specialized in your area of
business are plain enough: Either paying for lewyiis or her learning or getting confusing
information. Moreover, as a newcomer in hew mar&etl legislation enviroment, it is
difficult to formulate your questions properly imch a way to tell to the attorney exactly
which information you need. Therefore, there ishhmpssibility that the information you
received will be unuseful and won't provide withetnswers you are searching for. This
approach is expensive, time consuming and you aarernbe sure that the received
information are correct and accurate.

B. COOPERATION WITH A LOCAL PARTNER

Cooperation with a local partner is another possdpproach. It means that you will find a
suitable partner for you goals, somebody who mayrimute to your objective and help you
to achieve your business plans. Each foreign marftets unique opportunities and risk and
it is easier to face them together with a partnkoway assist in entering there. The foreign
partner can provide the other party with accesgsources and skills that are unavailable to
without local assistance at reasonable costs.

Here is a brief overview of advantages and disaidgms of cooperating with local partner.
This overview is focused firstly on the pros andnesoof joint progress in Europe at the
common market, thus all positives and negativesarking with local partner in developing
countries are left out. Secondly, this overviewaanirates on Joint Ventures cooperation.
ADVANTAGES OF COOPERATION WITH LOCAL PARTNER °:

Orientation in local rules and languages: Despite the fact that your exact choice of trealo
partner depends on your business plans and olgsctiliere is a high chance that a local
partner will be well orientated in the local ruléamiliar with legal requirements is able to
speak the local language. Moreover, he knows tb& ltustoms and knows how to deal with
the local authorities. Additional, as you have skdd you partner according to your business
goals and discussed the details of the possiblperation, the local partner will understand
the core business problems and is in the bestipoga assist you to get any approval from
the local authorities. The local partner will als® able to provide you with legal advice or to
help you to find an attorney or a legal counseNbp is specialized in your area of business.

Getting out of the competitors: “If you can't beat 'em, join 'em. Two heads aettdr than
one. United we stand” Cooperating with your competitors or with youcab contracting
partner on a closer basis that the contractualnoeans to get support for joint project. The
local partner will more likely provide you with impant information and advises because
both of you are following the same objective(s)u¥are in the same boat.

® Gutterman, A., International Joint Ventures. US¥orld Trade Press, p. 3.
® Ibidem

" Orsoni-Vauthey, V., Happy About Joint Venturing.citfd 22. 5. 2008]. Available at:
http://entrepreneurs.about.com/od/beyondstartugifdjentures.htm
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Financial resources can be shared: One of the most well known advantages of Joint
Ventures (hereinafter referred as “JV”) is the qpaity to reduce the amount of capital
needed to start business abroad.

Reduction of Business risk: JV enables not only costs reduction but allowso afor
investments diversification among different cowsgri industries and areas. Thus, the
investors are obviously protected more that whenaaching on the sole basis.

Control over the activities: JV structure allows to control directly the buess conducted
abroad and/or to manage the activities togethdr thg local partner. Moreover, it enables the
parties to learn from each other, to exchange kedge and to improve their own skills.

DISADVANTAGES OF COOPERATION WITH LOCAL PARTNER

The choice of JV partner is decisive: The Company who is intended to work abroad on JV
basis face the problem of finding a suitable IgEtner sharing the same goals and objective,
necessary knowledge, ability and willingness of titeer party. The skills, ability and
willingness of the local partner to perform its igations during the term of JV seem to be
decisive for the success of JV.

JV profits are shared: This is a well known fact. The profits of JV afistributed either in
accordance with the contributions of the partiewitin the agreement of the parties. The most
common problem is how to value intangible asset$ @mntributions, such as intellectual
property rights or technical knowhow, managemeiitsskBecause is almost impossible to
value them, the parties may disagree on their @oto the JV contribution and therefore on
their portion of JV profits.

Shared skills and technologies might be used outside of the JV as well: The parties are
sharing the knowledge and technologies and coriwibbihe joint project. The disadvantage
is that the gained skills will be most probably dise the sole project of JV partners as well.
This seems to be quite common practise.

Local management stiles may significantly differ: This can lead to many misunderstandings,
conflicts and losses of motivation to work for JV.

It follows from this brief overview that despiteetlpossible problems it is still easier and
cheaper to cooperate with a local partner andk®e tiae advantage of his or her orientation in
local market, knowledge of local authorities, laav&l regulations, local risks and dangers. As
far as the posting of workers is concerned, onghef most important advantages is the
knowledge of the local laws and regulations, egdgcthe acquaintance of the mandatory
protective legislative and conditions of work amdpgoyment.

C. THE MOST COMMON FORMS OF COOPERATION WITH LOCAL PART NER:

This part of the paper shall discuss following lérad cooperation, except the last one.
- Simple contracts
- Strategic Alliance

- Joint Ventures
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- Mergers and Acquisitiofis
SIMPLE CONTRACTS
(customer supplier, service contract, distributtontract, sub-contractors position).

Negotiating contract is the simplest form of cogpen with local partner. It does not require
transfer of assets and control so that the partteghe contract remain completely
autonomous. The contracting parties only agree otuah rights and duties without creating
joint entity.

The contracting parties have to follow the covesatipulated in the contract and fulfil the
contractual duties. The problems is that it isgbke responsibility of each contracting party to
comply with the agreement and that the contragbady cannot in reality fully rely on the
support of the other party. The simple contractsallg contain provisions like:

“Contractor shall be responsible for obtaining alkecessary permits and authorisations in
connection with carrying out the Work by Contractonless otherwise required by the
legislation of the respective country.”

or

“Contractor shall comply and safeguard compliandats subcontractors' with all applicable
laws, rules and regulations in performing the Whekeunder, and such other regulations as
are set forth in this Agreement and any attachepefdices, in particular, but not limited to,
health, safety and environment.*

Therefore, in conformity with the contract is exsiltely up to the contractor to take care of
all permissions and to comply with all applicaldgé and regulations. It is not responsibility
of the other contracting party to notify the contom about the applicable laws, authorities
with is in charge of his or her duties etc. Helpingelf and good luck!

For the reasons stated in the previous paragraplugear that simple contract is kind of
cooperation with foreign partner, nevertheless mat a cooperation including joint purpose,
objectives, joint approach and support or eventjantity, nor offering the mentioned
advantages of cooperation. From the point of vidwpasting of workers it is the most
problematic and difficult kind of cooperation.

STRATEGIC ALLIANCE (HEREINAFTER REFERRED AS “SA”)

SA is more sophisticated form of cooperation wité foreign partner. A Strategic Alliance is
a formal relationship between two or more partepursue a set of agreed upon goals or to
meet a critical business need while remaining iedepnt organizationsSA is often called

8 (M&A) are another form of cooperation. Neverthslebecause of the complexity of this issue andtof i
particular characters, won't be discussed in thisap.

° Wikipedia: Strategic Alliance, [cited 22. 5. 2008)ailable at: http://en.wikipedia.org/wiki/Strafie_alliance
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as “contractual Joint ventures”. In contrast to bt Ventures, the partners do NOT create a
separate and independent legal entity.

SA involves contribution of assets and capital, th& mutual task is achieved inside the
partner’s firms, not inside the JV Compdflyihe parties agree on cooperative effort in which
they contribute to the operations and servicesafapecified time to achieve technical,

manufacturing or sales objectives. However, itasassary to point out that the parties retain
separate ownership of their assets and resotirces.

Strategic alliances allow members to cooperatelarilfle and inexpensive way. Also the
transaction costs are lower because the joint cagpnpaedn’t to be established and managed.
Besides these positives, the advantages of stra@liancé” includes 1) allowing each
partner to concentrate on activities that best mtteir capabilities, 2) learning from partners
& developing competences that may be more widelylaited elsewhere, 3) adequacy a
suitability of the resources & competencies of egaaization for it to survive.

Focusing on posting of workers, it is necessaryhighlight that SAs are created on
contractual basis. As the contracting parties hastblished the joint purpose of their
cooperation, objectives and as they have decidedotteed together to achieve the objectives
and to grow, they are willing to support each othed to help each other. Therefore, the
contracting parties may agree on lawyering assistand helping to get all permits. The local
party can deal on behalf of the foreign with logathorities. SA seems to be an effective way
out of the maze of legal requirements.

In contrary to the named advantages, SA as “canplas” are usually not a suitable form of
cooperation for achieving other advantages of makslJoint Ventures, like financial
reductions, tax advantage or direct control overjtint activity.

JOINT VENTURES

JV is defined as cooperative business activitynd by two or more separate partners for
strategic purposes, which create an independenhdsss entity, and allocates ownership,
operational responsibilities and financial risksl aewards to each member, while preserving
each member member’s identity/autonofy.

JVs are considered to be the most powerful toaloéing successful in today's competitive
business atmosphel&The JV structure may improve the access to firamesources as well

19 Moskalev, S., A., Swensen, B., R., Joint Ventuhesund the Globe from 1990-2000, p. 11. [cited 32.
2008]. Available at: http://papers.ssrn.com/solBAya.cfm?abstract_id=878210

M Gutterman, A., International Joint Ventures. US¥orld Trade Press, p. 10.
12 Wikipedia: Strategic Alliance, [cited 22. 5. 2008)vailable at: http://en.wikipedia.org/wiki/Strafie_alliance

13 Moskalev, S., A., Swensen, B., R., Joint Ventukesund the Globe from 1990-2000, p. 11. [cited 2.
2008]. Available at: http://papers.ssrn.com/solBiya.cfm?abstract_id=878210

14 Orsoni-vauthey, V., Happy About Joint Venturing.citfd 22. 5. 2008]. Available at:
http://entrepreneurs.about.com/od/beyondstartugifdjentures.htm
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as the access to new technologies, customers amthdwative managerial practices. JV
structures usually create stronger competitivesyiiecause they are based on companies’
strengths and supported by distribution of costsrasks.

The essential elements of JV are: *°
- Contractual Agreement
- Specific limited purpose and durativ
- Joint property interest
- Common financial and intangible goals and objestive
- Shared profits, losses, management and control

The process of partnering is a well-known, timeadsrinciple. The critical aspect of a JV
does not lie in the process itself but in its exiecuand preparation. As about 60% of JV falil
within five years, it is necessary to think carbfudbout the objectives, contributions,
structure, and management etc. in advafce.

JV agreement:

The JV should be covered in a legal agreement wiitthbe negotiated with ready, willing
and able partner. JV agreement is key operationalirdent which sets for a number of
matters the parties have to agree on, e.g. obgs;touration, initial capitalization, additional
financing, management, control, business and dpesat activities, allocation and
distribution of income, sharing of losses, warrasiti confidentiality clause and the
termination of JV, resolution of disputes and tae boverning the JV contract as well as the
future activities. Because each of the partners aoihtribute various resources and skills to
the new enterprise, including among others produwetsh, personnel, facilities, raw materials,
and marketing expertise, the contract has to spékbése contributions a their value. The
value of the parties’ contributions usually deteres the number of shares (if a corporate
form is used) the parties are provided by. The remolb shares generally predestines the right
of the parties with respect to voting rights ane dmstribution of profits. However, the parties
may agree on another arrangement for voting rightsprofits allocation’ This might be the
case if the contributions include intangible assgtkinds of contributions where is difficult
to define the exact value.

The parties have also thing about the formationsingtture of the new business entity (e.qg.
corporation, limited partnership, limited liabilitgompany etc.) and prepare all charter
documents and decide how will take care of spetistatutory filing and publication
requirements.

15 Gutterman, A., International Joint Ventures. US¥orld Trade Press, p. 2.
18 |bidem

7 bidem
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Besides the core JV agreement the contractingeganisually negotiate a number of partial
agreements between them and the JV. Based onagesements the partners are supposed to
provide the JV with services, goods, and other beppr to enable the JV to use the assets
(e.g. machines, buildings, licences) and to fumcéie a real company.

Structure of JV:

The phrase ,Joint Venture” generally refers to plaepose of the entity and not to a type of
entity. Therefore, the factual structure of JV nasfer from case to case, depending the
number of partners involved in JV, interests, exgiBan and experience of these partners,
countries involved, and objectives of JV etc.

In case the contracting parties decide to createonly contractual JV, but separate legal
entity, the parties gain a number of advantagesv Ngal entity created for special purpose
and definite period of time is known &®ecial Purpose Vehicle (hereinafter referred as
“SPV”) or a special purpose entity (SPE). It isegdl entity created by a firm (known as the
sponsor or originator) by transferring assets @SRV, to carry out some specific purpose or
circumscribed activity, or a series of such tratieas. SPVs have no purpose other than the
transaction(s) for which they were created, ang tten make no substantive decisions; the
rules governing them are set down in advance arefutly circumscribe their activitie.

SPE's are typically used by companies to isoladitin from financial risk. A company will
transfer assets to the SPE for management or es8RE to finance a large project thereby
achieving a narrow set of goals without putting ¢éméire firm at risk. The assets or activities
are distanced from the parent company; hence tiHerpeance of the new entity will not be
affected by the ups and downs of the originatingtyerand vice versa. The SPE will be
subject to fewer risks and thus provide greaterfodnto the investors. What is important
here is the distance between the sponsoring compargpmpanies and the SPV. In the
absence of adequate distance between the sportsthieanew entity, the latter will not be an
SPE but only a subsidiary compaffyBased on this distance, SPVs are carefully dedigme
avoid bankruptcy and reduce bankruptcy costs.

Some reasons for creating SPV:

- Risk sharing: Companies may use SPEs to legallgtesa high risk project/asset from
the parent company and to allow other investotake a share of the risk.

- Financial engineering: SPEs are often used in cexnfohancial engineering schemes
which have, as their main goal, the avoidance »fotathe manipulation of financial
statements.

18 Gorton, G., Souleles, N., S., Special Purpose 8lefiand Securitization. [cited 22. 5. 2008]. Aahik at:
http://knowledge.wharton.upenn.edu/papers/1314.pdf

9 Wikipedia:  Special  Purpose  Entity, [cited 22. 5. 008]. Available at:
http://en.wikipedia.org/wiki/Special_purpose_vehicl
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- Limitation of liability: The companies will transfeonly the necessary part of their
assets to the SPV. Therefore, the companies ostorgeretain full control over the
assets which get into risk and be victimiZ&d.

SUMMARY :

The posting of workers and the possibility the ektee scope of our activities abroad is a big
challenge. However, despite the whole effort theoRean legislators, the legislative of the
EU is not able to make the movement of legal pess@sier. The legal requirements posed on
the companies are not easy to comply with. It takkes of time and effort to find out the laws
not speaking about their interpretation. There wmeally no authorizes with jurisdiction to
provide the companies with binding interpretatidrihe legal norms. It is almost impossible
to discover very specific information, despite thet that the answers might be decisive for
the decision whether move or not. Based on the ioread factors it is very risky to move.
The companies are facing not only significant fitees also lost of good reputation which
may be even worse. One of the possible solutions fsxd a local partner and to cooperate
closely with him or her. This solution (either letform of contractual JV or JV with separate
entity) seems to be more effective that the codjmerdased on the simple contract.
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